ROEERT L. BAYLESS
| BLA 97-15 Decided August 31, 1999

Appeal froma decision of the Deputy Drector, Ovision of Resource
A anning, We, and Protection, New Mxico Sate Gfice, Bureau of Land
Minagenent , uphol di ng an order to produce docunents rel ating to production.
TR 96-022 (New Mexi co) .

St asi de and renanded.

1 Federal Q| and Gas Royalty Managenent Act of 1982
Royal ties--Indians: Mneral Resources: Ol and Gas:
Royalties--Ql and Gas Leases: Froduction--Q1l and
@as Leases: Royalties

BLMis aut hori zed by section 101(c)(1) of FOZRWA
and 43 CF. R 88 3162.4-1 and 3162. 7-5(b)(6) to
order the lessee of Indian oil and gas | eases to
produce source docunents, procedures, and formil as
used to cal cul ate the vol unes of gas produced from
the | eases as reported on MMB production forns.
However, when the record in a case fails to provide
arational basis for requiring the producti on of
records for a 72-nonth period for a production
accountability review the decision directing
production wll be set aside and the case renanded
to BMto allowit to establish a nore reasonabl e
tine frane for production of docunents.

APPEARMNES  Tommy Roberts, Esq., Farmington, New Mexi co, for appel | ant;
Jill E Gant, Esq., Vdshington, DC, for Intervenor Jicarilla Apache
Tri be.

(AN ON By CEHUTY GH B ADMN STRATI VE JUDEE HARR' S

Robert L. Bayl ess has appeal ed froma Septenter 16, 1996, deci si on of
the New Mexi co Sate Gfice, Bureau of Land Minagenent (BLN), uphol ding an
order issued on July 1, 1996, by the Ro Ruerco, New Mxico, Resource Area
Gfice (RFRA), to submt docunentation of production operations for Indian
| eases connected to Bayl ess' Qero Gathering System
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RPRAOs July 1, 1996, order, addressed to Bayl ess, states as fol | ows:

The Bureau of Land Minagenent (BLM is the agency
responsi bl e for ensuring the correct reporting of production
fromoil and gas | eases operated on Federal and | ndian | ands.
In order to neet this objective, the BBMhas devel oped a
Producti on Accountability Review (PAR programon sel ected
Federal and Indian oil and gas properties to determne how
accuratel y your production records natch the vol unes you
reported on the [Mneral s Minagenent Service (MB] Mnthly
Report of Qperations (Form M 3160).

Your operations on the referenced | eases [(Qero Gas
Gt hering System(Jicarilla Gontract 38, 39, 45, 77 and 78))]
have been sel ected as part of our reviewof all off-|ease
neasur enent gat heri ng systens and at the request of the
Jicarilla Apache Tribe. Your cooperation and assi stance w |
be appreciated. In accordance wth the requirenents of 43 R
3162. 7-5(b) (6), you are ordered to submt the fol |l owng source
docunent's, procedures, and fornul as used to cal culate the
vol unes of gas reported on the 3160(s) for the 72-nonth peri od
of June 1990 through My 1996.

a Mnthly Ghart Integration Vol une Satenents for each
wel | .

b. Mter calibration reports for each well.

c. Mthods used to estinate vol unes of gas H ared,
\ented, or otherw se Lost.

d. Mthods used to estinate vol unes of gas Wsed on
Lease.

e. List equipnent on the | ease that uses gas, by well
| ocati on.

f. Mnufacturer's M rating of production equi pnent.

RPRYO's decision vent ontocite 43 CF R 88 3162 4-1(a), 3162 4-1(d), and
3162. 7-5(b) (6), as authority for this request.

Bayl ess sought review by the New Mxico Sate Drector pursuant to 43
CFR 831653 H argued that, inviewof the |arge nunber of wells (44)
attached to the Qero Gas Gathering System RPRAOs requirenent for
docunent production was overly burdensone, and that there was no reason why
6 to 12 nonths of docunent production would not al |l ow BLMto deternne
whet her his production records nat ched the vol unes he reported on his M&
3160 forns.
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By decision dated Septenter 16, 1996, the Deputy Drector, O vision
of Resource Fanning, We, and Protection, New Mxico Sate Gfice, BLM
i ssued the decision presently under appeal. He hel d:

Title 43 R 3162 4-1(a) requires an operator to keep
accurate and conpl ete records wth respect to | eases incl udi ng,
but not limted to, production facilities and produci ng
operations. Subpart (b) states that the operator shal |l subnit
copi es of these records upon request by the Authorized Gficer.
Qubpart (d) also requires an operator to nai ntai n such records
for aperiod of six (6) years fromthe date they were
gener at ed.

During a previous production accountability reviewfor a
simlar central delivery point type system involving off-|ease
neasur enent and comnmngl i ng of gas production fromJicarilla
Tribal |eases operated by Bayl ess, nunerous di screpancies in
production reporting were noted. In order to fulfill our trust
responsibilities tothe Tribe, it is necessary to conduct as
conpl ete a producti on accountability reviewon the Qero Gs
Gathering System and the associated Jicarilla | eases, as
possible. The production infornation that was specified in the
July 1, 1996 Qder is necessary to fulfill our Trust
responsibility.

The Deputy Drector accordingly upheld RFRAOs order that docunents be
pr oduced.

Bayl ess tinely appeal ed the Deputy Drector's decision to this Board.
By order dated Novenber 15, 1996, we suspended the effect of BLMs deci sion
pending review of the appeal. By order dated Decenter 19, 1996, we granted
the notion of the Jicarilla Apache Tribe (Tribe) (lessor of the | eases at
issue herein) tointervene in the natter as a respondent.

[1] B.Mhas broad authority to issue orders requiring producti on of
docunents under the Federal Q| and Gas Foyalty Managenent Act of 1982
(FGRW), 30 USC 88 1701 through 1757 (1994). Section 101(c)(1) of
FGRRWN 30 USC 8§ 1711(c)(1) (1994), requires the Secretary of the
Interior and his designated del egates to "audit and reconcile, to the
extent practicable, all current and past |ease accounts for |eases of oil
or gas." Sce also43CFER §3162.4-1. In enacting FG3RW Qngress
clearly sought to avoid a royalty accounting and col | ecti on system
operating entirely on the honor principle, wth no verification of
production and sal es data, since this sort of arrangenent had led to
underreporting of production and sales inthe past. See HR Rep. No. 859,
97th Qng., 2d Sess. 15, 16 (1982), reprinted in 1982 US (de ng. &
Admin. News 4269-70. Instead, the statute required the Secretary and his
del egates to audit and reconcil e | ease accounts. (Qongress, however, was
al so avare that "auditing every account on an annual basis is clearly
inpractical.” HR Rep. No. 859, 97th ong., 2d Sess. 33 (1982), reprinted
in 1982 US de ng. & Adnin.
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News 4287. Wth this practical consideration in mnd, the Secretary was to
audit and reconcil e accounts only "to the extent practicable.” 30 USC §
1711(c) (1) (1994). See Texaco, Inc., 138 I1BLA 26, 28-29 (1997); Texaco
Exploration & Production, Inc., 134 IBLA 267, 269 (1995).

In BP Petroleum(Anericas) Inc., 124 |BLA 185 187 (1992), we held
that FOGRVA does not restrain the Secretary fromdirecting a royalty payor
toreviewroyalty accounts in order to unearth underpaynents traceable to
an identified defect in the payor's original conputation of royalties due.
¢ al so approved MM practice of sanpling certain | eases or production
nont hs, |eaving the payor the burden of uncovering all other instances of
systemic deficiency. 1d. at 88, see al so Texaco Explorati on & Producti on,
Inc., 134 IBLAat 269-70; Anoco Production @., 123 IBA 278, 281-84
(1992).

Furthernore, the court in Phillips Petroleum@. v. Lujan, 963 F 2d
1380, 1386 (10th Ar. 1992), specifically rejected Phillips' argunent that
M6 had required it to performan inpermissible "self-audit” in
contravention of FGGRVA The court approved MM procedure of requiring
| essees to correct repeated royal ty underpaynents caused by systemc
deficiencies, finding that such a request "falls squarely wthin the
purposes of the FGGRVA " 1d.

However, we have expressly held that BLMs denand for production of
docunents nust be supported by a rational basis. Hurvey E Yates ., 135
| BLA 373, 380 (1996). Appellant charges that it is not inthis case

The original July 1, 1996, denand for production of docunents stated
only that the docunents were necessary to al |l ow BLMto determne how
accurately appel lant' s production records natched the vol unes reported on
the Mnthly Report of (perations (FormM& 3160). In his decision, the
Deputy Sate DOrector stated that in a previous producti on accountability
reviewfor a simlar central delivery point type systemoperated by Bayl ess
"nunerous di screpancies in production reporting were noted.” (Decision at
2.) He concluded that the production infornation required by the July 1,
1996, order was "necessary to fulfill our Trust responsibility.” 1d.

Appel | ant argues that "trust responsibility” has no rel evancy to the
issue of whether thereis arational basis for a denand for production of
docunents. V& agree. Wiile the Departnent does have a trust
responsibility tothe Tribe, that responsibility al one cannot serve as the
basis for such a request. The stated purpose inthis case is to determne
if production accountability problens exist. Appellant contends that
production of 72 nonths of records i s unnecessary to nake such a
determnation and that it can adequatel y and reasonably be nade based upon
an examnati on of docunents covering a far shorter period of tine.

Appel lant states that there are 44 wells connected to the Qero
Gathering Systemand that BLMs order would require him"to submt 3, 168
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docunents to satisfy the first elenent of the Qder alone, i.e., Mnthly
Chart Integration Volune Satenents for each well." (Satenent of Reasons
at 2.) He estinates personnel and copying costs to provi de those
statenents to be $500, wth additional personnel and copyi ng costs

associ ated wth produci ng the further requested docunentation. He asserts
that if the purpose of the order "is to determne how accuratel y Bayl ess'
production records natch the vol unes Bayl ess reported on Form MV& 3160,
then there is no reason wiy 6 nonths or 12 nonths of docunent ati on
production would not allowthat determnation to be nade.” 1d.

Nuner ous di screpanci es in production reporting for another system
operated by Bayl ess might serve as a rational basis for requiring
production of all the records for the systeminvolved in this case;
however, appel |l ant contends that he "has, on nore than one occasi on,
explained the volune differentials.” (Response to Answer of the Tribe at
3.) H asostates that he has argued in other appeal s before this Board
that "those vol une differentials are inherent in BLMapproved pl ans of off-
| ease neasurenent and surface conmingling,” citing various docket nuniers,
including | BLA 97-127 and 1 BLA 97-128. 1d.

In Robert L. Bayless, 143 I BLA 267 (1998), the Board s deci si on
addressi ng | BLA 97-127 and | BLA 97-128, we reversed two deci sions by the
New Mexi co BLBM S ate Drector uphol ding two deci sions of the R o Ruerco
Area Manager notifying Bayl ess that BLMhad conpl et ed producti on
accountabi lity reviews on Bayl ess' (onpanero and Gasbuggy Gat hering Systens
relating to certain Jicarilla Tribal |eases for the period January 1993
through June 1995, and that it had determned that Bayl ess had i nproperly
underreported vol unes of gas producti on on both systens during that period.
Therein, we stated at 272:. "V& also find that Bayl ess has provi ded a
reasonabl e expl anation of the disparity between wel | head and sal es net er
readi ngs whi ch has not been rebutted or ot herw se addressed by BLM despite
their opportunity to do so."

The purpose of a producti on accountability reviewis, as stated by
BMinits Juy 1, 1996, order, "to determine how accuratel y your
production records nat ch the vol unes you reported on the Mnthly Report of
perations (FormM& 3160)." Thus, the reviewis undertaken to uncover any
di screpanci es in production reporting. |f discrepancies exist, Bayl ess
shoul d be gi ven the opportunity to provide an explanation. V& know from
the Bayl ess case cited above that the data provided by Bayl ess for the
onpaner o and Gasbuggy Gathering Systens did not provide a basis for
finding that Bayl ess had i nproperly underreported gas vol unes for the
leases involved in that case, inthe face of the expl anati on provi ded by
Bayl ess.

Inlight of the Board s finding in Bayl ess and based on BLMs stat ed
purpose for denandi ng the production of 72 nonths of docunentation in this
case, we conclude that the present record fails to provide a rational basis
for requiring the requested docunents covering a 72-nonth period. Qearly,
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BLMnay reasonabl y assess whether or not production accountability probl ens
exist by reviewng |l ess than 72 nonths of docunentation for the Qero
Gathering System 1/ Should BLMdetermine that unexpl ai nabl e di screpanci es
exist, it may then require production of all 72 nonths of docunentation.

The di ssent provi des sone pl ausi bl e argunents i n support of BLMs
deci si on, none of which has been nade by BM The record shows that BLM
can nake an accurate assessnent of Bayl ess' conpl i ance t hrough producti on
of less than 6 years of records. Should the initia PAR uncover any
unexpl ai ned i nconsi stencies, BLMnay direct the production of all 6 years
of records. 2/ Thisis not asituationinwichfailuetoinitialy
review6 years of records wll allow Bayl ess to escape any potential
liability. Infact, nonhere does BLMor the Tribe argue otherwse. By
seeking | ess than 6 years of records at this juncture, BLMcan still
protect the Tribe's interests and relieve the | essee of an onerous burden.
3/ B.Mshould be attenpting to do both. V& continue to believe in the
viability of our decisionin Yates, supra. B Mnust provide a rational
basi s for a decision denandi ng the production of docunents. In this case,
the deci sion does not, and the case record, at best, is anti guous regard ng
the present necessity for production of 6 years of docunents. The di ssent
does the best possible job of providing a rationale for BLMs acti on.
Uhfortunately, we are the Secretary's adjudicators, not his counsel .

1/ The case file contains a nenorandumto Joe Incardine, the Chief, Land
and Mneral s Branch, Ro Puerco Resource Area, fromA | en Bucki ngham a BLM
enpl oyee, dated June 17, 1996, detailing a neeting wth David Viéng,
identified as the Jicarilla Tribal accountant. The date of the neetingis
reported as June 24, 1996, an obvious error. However, Bucki nghamst at es:

“l asked himhowthe Tribe would feel if we only asked for 3 nonths
production history fromeach of the 44 wells for the 6 year period. This
was our consideration at Kevin MQrd s request to cut down on the
papervork required. Then if | discovered | arge di screpancies, ask for the
entire 12 nonth period for each year. H SUBESTED that we ask for the
entire 12 nonth period to begin wth because based on our findings wth the
other systens we woul d eventual |y probably need the entire production
history.”

2/ In a nenorandumto Incardi, dated My 6, 1996, Bucki ngham provi ded
detail s of a tel ephone conversation wth Véng:

“I told himthe 6 yr requirenent coul d be argued but that we in the
B.Mthought that 3 nos for each of the 6 years in question is reasonabl e
for JIC38. He never really gave ne an answer except what if the
production was wong. | told himwe could start wth 3 nos each year, if
we found a lot of discrepancies, then we coul d request the other nonths.”
3/ InaJune 24, 1996, nenorandumto Incardi fromBucki nghamrecounting
another neeting wth Véng, Bucki nghamstated: "I told himwe woul d be
asking for over 4,000 docunents (O'ER) covering a period of July 90 - 31
My 96 (wel | head neasurenent effective 1Jun96). He showed no concern
what soever about the workl oad of furnishing 4,000 docunents to the BLMput
on the operator."

150 I1BLA 193



| BLA 97-15

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed and the underlying order are set aside and the case is renanded to
B.Mfor a determination of a nore reasonabl e tine frane for whi ch docunent s
nust be produced. Should BLM on renand, determine that production of 6
years of records are necessary, it should include in its decision requiring

those docunents a rational basis for its request.

Bruce R Hirris
Deputy (hief Administrative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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ADM N STRATI VE JUDEE HIGES O SSENTTNG

The record in this case shows that there were substantia questions
about the accuracy of Bayl ess' reporting of vol unes of production of
natural gas fromwells attached to the Qero gathering systemat the tine
the Ro Puerco Resource Area Gfice, Bureau of Land Minagenent (BN,
ordered Bayl ess to produce 72 nonths of docunentati on covering the period
June 1990 through My 1996. On February 15, 1996, the Jicarilla Apache
Tribe (Tribe) notified BBMthat there was a "preci pitous drop i n production
level s on one of the tribal |eases producing into the Qero systemas soon
as Bayl ess took operations over fromQnoco on that |ease.” (Tribe Answer
a 3, E 1). O Aril 17, 1996, BMwote Bayl ess, setting out that fact
and requesting an expl anation, and al so denandi ng nonthly chart integration
vol une statenents and nonthly purchaser's gas vol une statenents for each
well inJdicarilla Gntract 38 for the 84-nonth period fromDecenter 1988
t hrough Novenber 1995, pursuant to 43 CF R § 3162.4-1(a) and (d) and §
3162. 7-5(b)(6). 1/ Aletter dated the sane day fromBLMto the Tribe
(which, as lessor, had denanded an expl anati on fromBLM whi ch nanaged t he
lease on its behal f) shows that BLMwas unabl e, in the absence of a
response fromBayl ess, to do nore than specul ate about why decreased
production had been report ed.

If Bayl ess responded to B.Ms April 17, 1996, denand for infornation,
its response is not inthe record Acopy of a BM"e-nail" dated My 6,
1996, strongly suggests that Bayl ess refused to respond, showng that a
Bayl ess representative told a BLMenpl oyee that he consi dered the request
for infornmation "vindictive, " since the Tribe "al ready knows what the
answer is," and that 3 nonths woul d be a "reasonabl e anount of
i nfornation. "

h My 3, 1996, an internal BLMnenorandumreported that its "audits
have turned up 400,000 MF of gas not reported by operators,” and noted
that "Bayl ess' operations are consistently 12-14%l ess vol une neasured at
the central delivery point than the sumof the well-head neasurenents.” It
appears that BLMreferred here to al | eged underreporting by Bayl ess across
all of its gathering systens. B.Mhad been anare of di screpancies in
vol une reporting since 1993, followng a Mneral s Minagenent Service (M
audit, 2/ and it was well known by BLMand Bayl ess that the Tribe was
obj ecting to the continuati on of vol une neasurenent techni ques, which
reduced the anount of royalty it collected.

1Y The case record states that the Qero gathering systemis "part of"
Jicarilla Gntract 38. (Enail dated My 6, 1996, fromA | en Bucki nghamto
J. Incardi.)

2/ Ve noted as foll ows concerning the Gabresto gat hering systemin Robert
L. Bayless, 138 IBLA 210, 212 n.5 (1997):

"The record shows that BLMbecane aware of di screpancies in vol une
reporting as a result of an audit conducted by the Dallas Area Audit Gfice
(DAO, MEB By nenorandumdated July 15, 1993, DAO advi sed BLMs FRAO
[ Farmingt on Resource Area Gfice] that its "audit disclosed that Bayl ess
was using an of f-| ease neasurenent point to pay royalties instead of the
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Thus, at the tine of BLMs July 1, 1996, order, the accuracy of
Bayl ess' neasurenent of producti on was very nuch in doubt across all of its
gat hering systens. BLMhad been approached by an I ndian | essor, to which
it undeniably owed a fiduciary duty, 3/ noting a fact that suggested that
there mght have been underreporting of vol unes, which woul d, of course,
result in underpaynent of royalties to the lessor. B.M based on its own
and MMB previous review of Bayl ess' operations, al so had reason to suspect
that vol unes were being underreported. The infornation denanded by BLMin
that order (described in the najority opinion) was consistent wth
inquiries both into wether the vol une of gas had been accuratel y neasured,
and if so, into whether any denonstrated | oss of vol une was "avoi dabl y
lost." 4/

fn. 2 (continued)

vel I head neters,' resulting in under-reporting of sal es vol unes by 50, 761
thousand cubic feet (nef) for 2 test nonths on eight Jicarilla | eases.
Wen DAO ordered Bayl ess to recal culate the royalties for al Jicarilla
| eases using the wel | head neasurenent, Bayl ess appeal ed, stating that on
Aug. 13, 1992, BLMhad approved the of f-1 ease neasurenent point. MB
nenor andumfurther stated that, according to MM payor instructions,

Bayl ess was 'required to cal culate and pay royalties at the BLMapproved
neasurenent point.' However, BLMs approval of the of f-1ease neasur enent
point "wWll result inthe Jicarilla Tribe's being pai d on approxi nat el y
25,000 Mf per nonth less than if neasured at the wel | head. ' "

3/ The court in Assiniboine and Soux Tribes v. Board of Al and Gas
Qonservation, 792 F.2d 782, 794 (9th Gr. 1986), has clearly defined the
Departnent’'s obligations inthis natter:

"The Indian Mneral Leasing Act of 1938, 25 US C § 39%a-39%q, is a
detai | ed and conprehensi ve act that inposes extensive responsibilities on
the governnent in tribal mneral leasing natters for the benefit of
Indians. See Backfeet Tribe of Indians v. Mintana, 729 F. 2d 1192, 1199 &
n.18 (9th Gr. 1984) (en banc), aff'd, [472 US 759], 105 SQ. 2399, 8
L. Ed. 2d 753 (1985); Jicarilla Apache Tribe v. Supron Energy Gxrp., 728 F 2d
1555, 1564-65 (10th Gr. 1984) (Seynour, J., concurring in part and
dissenting in part), dissenting opinion adopted as the najority opinion as
nodi fied, 782 F.2d 855 (10th Gr. 1986) (en banc). Taking into account
these specific, congressional |l y-inposed duties, and the | ong-standi ng,
general trust relati onship between the Governnent and the I ndi ans, we
conclude that a fiduciary relationship exists in the nanagenent of tribal
mneral resources. See Jicarilla, 728 F.2d at 1563-65 (statutes and
regul ations contain such explicit duties that it is clear Qngress i ntended
Secretary to act as trustee in nanaging | eases for the Indians); cf. Lhited
Sates v. Mtchell, 463 US 206, 224-26, 103 S Q. 2961, 2971-73, 77
L. Ed. 2d 580 (1983) (statutes establish fiduciary duty of the nanagenent of
I ndi an ti nter resources.)

(Footnote omtted.)
4/ hder 30 CFE R § 202 150(b), royalty is not due on gas unavoi dabl y
|ost or |ease-use gas.
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The record (quoted by the nyority) al so shows that BLMofficial s
initially had doubts about the need to require Bayl ess to produce docunents
fromall 72 nonths, but that, after consultation wth the Indian | essors,
changed their mnds. It is unclear why the ngority believes that BLMwas
bound by its initial assessnent of the need for production of further
docunents, or why it was inproper for BLMto accede to the Tribe' s
suggestion that data was needed for each nonth.

Bayl ess nade no significant effort to challenge the Aea Gfice's
decision before the Sate Orector or inits statenent of reasons on appeal
tothis Board. It sinply asserted that the request was "overly burdensone"
and conpl ai ned that no reason was given in the order why 72 nont hs of
docunent ati on were necessary to nake the stated determnation. No
expl anation was offered as to the reported "preci pitous drop” in
production; nor was any data provided that mght showthat vol une
differences inthe context of the Qero gathering systemresul ted from
neter inaccuracies or the unavoi dabl e | oss of production. The cl osest
Bayl ess has cone to such an explanation is the fol | owng stat enent,
appearing inits response to the answer filed by the Tribe as intervenor:

The prinary issue wth respect to the auditing of production
accounti ng on Bayl ess-operated gas gat hering systens | ocated on
the Jicarilla Apache Reservation has al ways been the vol une
differentia between vol unes neasured at central delivery

poi nts and vol unes neasured at wel | heads. As Bayl ess has
argued in other appeal s pending at the IBLA those vol une
differentials are inherent in BLMapproved pl ans of of f-|ease
neasur enent and surface coomingling. [5/]

The najority agrees wth Bayl ess' assertion that BLMdid not
adequately justify its order to produce 72 nonths of data and evidently
accepts his claimthat the differential was adequatel y expl ai ned
previously, placing great stock in the fact that we accepted an expl anation
inour decisioninBayless Il. Bayless Il concerned BLMs finding that, by
reporting vol une as neasured at an off-Iease producti on point on two other
different gathering systens (the Gonpanero and Gasbuggy systens), Bayl ess
had i1 nproperly underreported vol unes of gas production. Ve found that, at
least in that case, Bayless' explanation of the discrepancy in vol une
neasurenents at the well-head and at the off-lease coll ection points was
not rebutted or otherw se addressed by BLMand, noreover, that BLMhad
specifical |y approved the neasurenent of production vol unes at the off-
| ease neasurenent points.

The record here indicates that, as in Bayless 11, B.Mhad approved
neasurenent of vol une for royalty purposes of f-1ease (rather than at the

5/ Bayless cited appeal s that have now been resol ved in Robert L. Bayl ess,
138 I BLA 210 (1997) (Bayless 1), and Fobert L. Bayl ess, 143 | BLA 267 (1998)

(Bayless 11).
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vel | head). However, the record al so shows that approval was effective
only on and after April 12, 1993. Thus, the question renai ns whet her
production was properly neasured for royalty purposes prior to that
approval . That fact alone would justify the collection of data for a
period extendi ng back to 1990.

Furthernore, infornati on was needed to assess the independent but
equal |y i nportant question whet her producti on was, in fact, unavoi dably
lost. See 43 CER 83162 7-1(d). The n@jority fails to take into
account that BLMs order to produce infornation was al so cl early i ntended
to devel op data on that critical question. By relying on our holding in
Bayless |1, the ngority disregards that infornation concerning production
| osses on the Qero gathering systemwoul d be site-specific and mght vary
substantially fromthat presented in Bayless |1 concerni ng the Gonpaner o
and Gasbuggy systens.

BLMs request for the production of 72 nonths of data i s not
bur densone, since (as the na ority acknow edges) | essees are required by
regulation to naintain records for 6 years fromthe date they were
generated. See 43 CF R 8§ 3162.4-1(d). B.Ms request does not go beyond
what Bayl ess was required by lawto naintain in any event.

The n@j ority disregards two judicia decisions holding that the
agency' s need to ensure that royalty has been correctly cal cul ated and t hat
the lawhas not been violated is, by itself, an adequate justification for
it to denand the production of rel evant docunents under section 101(c)(1)
of the Federal Ol and Gas Royalty Mainagenent Act of 1982 (FOIRW). 6 See
Shell A1 . v. Babbitt, 125 F 3d 172 (3rd dr. 1997), and Santa Fe Energy
Products @. v. MQitcheon, 90 F.3d 409 (10th Gr. 1996) (citing Lhited
Sates v. Mrton St ., 338 US 632, 642-43 (1950), referring to "the
breadth of an agency's ability to gather infornati on which is anal ogous to
a Gand Jury's power to 'investigate nerely on suspicion that the lawis
being violated, or even just because it wants assurance that it is not'").
This Board has al so recently held that MM failure to expressly state in a
denand | etter why docunents were required, such failure coul d be overl ooked
where it was otherw se evident fromthe record that they were needed to
ensure that royalty obligations to Indian | essors had been net. See NT
Energy Resources, Limted Partnership, 149 IBA 217, 224 (1999). Both BLM
and MVE are authori zed by FGGRMA to col | ect data

These deci si ons conpel a relaxation of our previous viewin Harvey E
Yates, 135 IBLA 373, 380 (1996), relied upon by the mgjority, that MV or
B.Mnust nake a specific showng of error before it can require production
of docunents. 7/ The present case record contai ns adequate justification

6/ The agency in those cases was M\&

7/ See al so Anoco Production @., 123 1BLA 278, 294 (1992) (A J. Hughes,
concurring ("[T]here nust be, at a mininum sone evidence of irregularity
tojustify the type of denand for infornation that is under attack")).
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for BLMto require producti on of docunents for the entire 72-nonth peri od,
inorder tofulfill its Indian trust responsibility to the Tribe as | essor
and ensure that Bayl ess was properly neasuring royal ty vol une and t hat
production was not being avoidably lost. As the Gourt hel d in Assini boi ne
and Soux Tribes v. Board of Q| and Gas onservation, supra

The Lhited Sates, as the Tribes' fiduciary, is held to
strict standards and is required to exercise the greatest care
inadmnistering its trust obligations. See Mtchell, 463 US
at 225-28, 103 SQ. at 2972-74, lhited Sates v. Mson, 412
US 391, 398, 93 SQ. 2202, 2207, 37 L. K. 2d 22 (1973);
Nance, 645 F.2d at 710; F. hen, Handbook of Federal Indian
Law 225-26 (1982 ed.).

782 F.2d at 794. |In considering BLMs order to produce docunents, we nust
err on the side of approving broad requests, in order to ensure that BLM
has the infornation necessary to "exercise the greatest care in
admnistering its trust obligations.”

It isworth noting in closing that we have previously faulted BLMfor
taki ng adverse action agai nst Bayl ess wthout first obtai ning adequate
evidence of wongdoing. See, e.q., Bayless |, 138 IBLAat 218. Inthe
present case, BLMwas sinpl y seeki ng to assenbl e such evi dence, or at | east
to ascertai n whether such exists. The case | aw and respect for BLMs
efforts to protect the interests of the Indian | essor here both dictate
that we should not limt that effort.

| would affirmthe order to produce docunents for the entire 72-nonth
peri od.

David L. Highes
Admini strative Judge
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